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 STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
OLGA DAVILA,                     
 

Petitioner, 
 
v. Case No.  97-0142 
 
INTERNATIONAL PARK CONDOMINIUM II 
ASSOCIATION, INC., 
 

Respondent. 
_________________________________/ 
 
 FINAL ORDER 

Pursuant to notice, a formal hearing in this case was held before the arbitrator on December 

18, 1997, by telephone conference, with arbitrator in Tallahassee and the parties in Miami Lakes, 

Florida.  Both parties presented the testimony of witnesses and the petitioner tendered several 

documents into evidence.  The parties waived an opportunity to present post-hearing memoranda.  

This order is entered after consideration of the complete record in this matter.     

STATEMENT OF THE ISSUES 

Whether the association has failed to maintain the common elements, resulting in damage 

to the petitioner’s unit; and, if so, the amount of such damages.   

 FINDINGS OF FACT 

1. Olga Davila (petitioner or unit owner) owns Unit 429 of the International Park 

Condominium II (condominium).  International Park Condominium II Association (respondent or 

association) is responsible for operation of the condominium.  

2. Davila purchased her unit in November, 1994.  The unit looked like new when she 
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took possession of it from the previous owner.  Three months after she moved in, she noticed the 

ceiling and walls of the living room and dining room appeared wet and there was water under the 

dining room table.   She had her own air-conditioning unit inspected and was told that there was 

nothing wrong with her air-conditioner.  

3. Davila then notified Group Cadico, Inc., the association’s property management 

company, about the problem but no one responded to her call.  She spoke to the associ ation president 

about the problem; he also did not respond or come to look at her unit.  Meanwhile, Davila’s 

furniture, food, medicines, and clothing molded; her televisions, phone and VCR molded and 

corroded; the drywall deteriorated and walls and ceilings became covered with mildew.  In an effort 

to rid the unit of humidity, Davila runs her air-conditioner constantly which is expensive.  The 

moisture in her unit is worse during rainy periods.     

4. Pictures of the interior of Davila’s unit were admitted in evidence.  The pictures show 

mold and mildew on the dining room chairs and on the leaves of the plants in the dining room.  The 

walls and ceiling in the living room are stained from water and mildew; the white tile floor shows 

rust from the metal wheels on the love seat in contact with the constant humidity.  Her purses, shoes, 

belts and clothes are covered with mold. 

5. Davila estimates the cost to replace her 50" TV and two small TVs, a VCR and a  

telephone at $2,900.00, however, she did not indicate how she arrived at this figure.  She estimated 

the cost to replace her damaged clothing at $3,000.00.  She testified that she lost shoes, purse, belt, 

cap, coats and a sweater.  Again, the petitioner did not indicate how she arrived at this figure. 

6. Davila suffers from asthma.  She believes that the damp, fungal condit ions in the unit 

have aggravated her illness.  In fact, she obtained a respirator for use in her apartment.  Davila says 

she slipped in a puddle on her floor caused by the accumulated moisture and is being treated by a 
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chiropractor for the resulting injury.  The arbitrator has no doubt that the high humidity is 

uncomfortable and the resultant fungal proliferation is bad for Davila’s asthma; however, petitioner 

did not provide the medical evidence necessary to substantiate this fact, nor has she made a specific 

prayer for damages in this regard.  However, the evidence does support the need for a swift 

resolution of the moisture problems in the unit to avoid a worsening of Davila’s condition and 

further damage to her property.        

7. Davila retained an attorney to help resolve the water problem.  The attorney sent a 

letter to the association, dated September 28, 1995, notifying the association of the problem and 

suggesting that the problem might be due to a leaking faucet in an upstairs unit or a defect in the roof 

of the building.  The attorney sent a second letter, dated October 12, 1995, to Group Cadico, Inc., the 

association’s property management company, referencing the water problem and requesting that a 

representative contact Davila’s attorney regarding the situation.  According to the petitioner, the 

association did not respond to the letters.  Thereafter, the president of the association came to 

Davila’s unit and indicated that he would take care of the leak himself, although he took no action at 

that time.   

8. The association hired Building Inspection Services (BIS) to inspect Davila’s 

apartment on September 18, 1996, to determine the cause of the high moisture in the unit.  The 

inspection report noted “evidence of high moisture levels . . .  in the living and dining areas where 

there are widespread mildew stains on the ceilings and water stains on the walls.  Mildew was noted 

on several items of clothing and on packages of foodstuff in the kitchen.”  The report indicated that 

there was no evidence of moisture intrusion at the sliding glass doors or windows or the exterior wall 

surfaces.  In addition, the investigator made a brief examination of the apartment located above 

Davila’s and found no evidence of a moisture problem there.   
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9. The investigator also inspected the roof of the building above Davila’s uni t and found 

the following: 

Five (5) condensing units are located in this area and are mounted on 
a metal rack which is fastened to the roof substrate.  The rack 
supports and electrical conduit penetrations are sealed wi th individual 
pitch pans and as such meet current requirements.  However, the 
refrigerant lines (ten in all) from the condensing units pass through 
the roof via a single pitch pan.  This is not a recommended method of 
installation as it provides a channel for water to penetrate the roofing 
system.  Four of the five suction lines have deficient insulation and 
were “sweating” heavily during this inspection.  Water was found to 
be trapped under the mastic sealant and was squeezed out from the 
pitch pan indicating that the moisture was penetrating the roof even 
when there was no recent rainfall.   

 
Our conclusion from the above observations is that water is finding a 
way from the roof into the subject apartment via the refrigerant line 
pitch pan.  

 
  10. Davila has inspected the roof herself and has noted that water sits on the roof of her 

building except in the area over her unit.  This evidence as to the source of the water is 

uncontroverted by the association.  Accordingly, it is determined that the source of the water in 

Davila’s unit is the air-conditioning refrigerant line entry into the roof o f Davila’s building (the pitch 

pan).  Rainwater and condensation stream along the bundle of air-conditioning lines, which travel 

through the walls of the building, and enter Davila’s unit at some point.      

11. After the association received the BIS report, it st ill did not communicate with Davila 

or her attorney or take the remedial act ion recommended in the report.  At some point after the report 

was received, the associat ion president and a maintenance worker went onto the roof and covered the 

area where the air-conditioner lines pass through the roof over Davila’s unit with roofing tar.  The 

leak stopped at that time.  There is no assurance that this has permanently stopped the l eak, however. 
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12. Humberto Triana, installed as association president in August of  1997, argues that the 

unit owner is responsible for maintaining and repairing his or her air-conditioner.  He claims not to 

have seen a copy of the BIS report concerning Davila’s unit, however, his testimony is not credible.  

After being confronted at the hearing with the report’s findings and recommendations, he still 

maintained that Davila is responsible for the repairs and any damage result ing from the leak because 

it is caused by the air-conditioners.   

13. Carina Kremin is the association manager.  She confirmed that the ten air-

conditioning lines which enter the building over Davila’s unit serve units all over the building and 

that the lines travel through the walls to the various units.  Nevertheless, she maintains that the water 

intrusion is Davila’s responsibility because it is air-conditioning related.    

 CONCLUSIONS OF LAW 

Section 6.1(a) of the declaration of condominium states that the association shall maintain, 

repair and replace as a common expense: 

(iii) All conduits, ducts, plumbing, wiring and other facilities for the furnishing of 
utility services contained in the portions of a unit maintained by the Association or 
contained within interior partition walls within the unit; and all such facilities 
otherwise contained within a unit that service part or parts of the condominium other 
than the unit within which contained; . . .    

  
Section 2.6(c) of the declaration defines “common elements” to include “[e]asements through units 

for conduits, ducts, plumbing, wiring and other facilities for the furnishing of utility services to units 

and the common elements.”   

By virtue of these provisions, the association is responsible for maintaining the air-

conditioning refrigerant lines which serve multiple units, passing through the condominium walls, 

and the openings in the building’s exterior through which the lines pass.  While the unit owner is 

responsible for her own air-conditioning equipment, she is not responsible for all of the air-
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conditioning equipment in the condominium and, in particular, the commonly-routed air-

conditioning refrigerant lines.  The evidence showed that the moisture entering the petitioner’s unit 

results from condensation from the air-conditioning refrigerant lines for ten uni ts and the faulty pitch 

pan which serves those ten lines.  The petitioner’s unit is not even one of the ten units whose air-

conditioning lines produce the condensation or carry the water into the building, where it enters the 

petitioner’s unit.  The respondent’s position, that unit owners are responsible for air-conditioning 

related problems, would result in each unit owner having the obligat ion of maintaining the openings 

through the roof where refrigerant lines for all of the units enter the building.  Clearly, this is an 

untenable prospect.  Accordingly, it is determined that the associat ion is responsible for maintaining 

the common element refrigerant lines and the rooftop pitch pans associated with those lines.  It is 

determined that as a result of the association’s failure to maintain one of the pitch pans, excessive 

moisture is entering the pet itioner’s unit and has produced substantial damage to the petitioner’s unit 

and personal property.   

When an association is shown to be negligent in meeting its responsibility to maintain the 

common elements, it may be held liable for damages caused by its failure.  Jones v. Lake Harbour 

Towers South Condominium Association, Inc., Arb. Case No. 93-0266, Arbitration Final Order 

(Nov. 16, 1994), citing Janke v. Corinthian Gardens, Inc., 405 So. 2d 740 (Fla. 4th DCA 1981) and 

Schmeck v. Sea Oats Condominium Association, Inc., 441 So.2d 1092 (Fla. 5th DCA 1983).  

 The objective of compensatory damages is to make the injured party whole to the extent that 

it is possible to measure the injury in terms of money.  Mercury Motors Express, Inc. v. Smith, 393 

So.2d 545 (Fla. 1981).  However, the party seeking damages must present competent evidence as to 

the value of the damaged personal property.  Alonso v. Fernandez, 379 So.2d 685 (Fla. 3rd DCA 

1980)(it is improper to award damages for loss of property if the injured party fails to present any 
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evidence as to the value of the damaged personal property at the t ime of the loss).   The arbitrator has 

no idea of how old the petitioner’s televisions and VCR were, what kind of coats she lost, how old 

they were, etc.  The customary value assigned to property that cannot be repaired is determined by 

its value on the market, including the market for secondhand goods, at the time of the damage.  

Jacksonville, T & K W. Ry. Col. v. Peninsular Land, Transp. & Mfg. Co., 27 Fla. 1, 9 So. 661 (Fla. 

1891); 22 Am. Jur. 2d Damages Section 429 (1988).  Surely they had value, but in the absence of 

any evidence beyond the petitioner’s guess, the value cannot be ascertained.  Therefore, no damages 

will be awarded.  

RELIEF AND REMEDY 

Based on the foregoing, it is ORDERED as follows: 

Within 45 days of the date of this order, the association shall remedy the problem of 

excessive moisture in the petitioner’s unit by replacing the pitch pan on the roof over her unit and 

insulating the suction lines as suggested in the BIS report.  Further, within 60 days of the date of this 

order, the respondent shall replace or repair as necessary, the flooring in the living room and dining 

room; replace the ceiling and walls in the living room and dining room; and, repaint the entire unit 

with a color of the petitioner’s choice.   

DONE AND ORDERED this 5th day of February 1998, at Tallahassee, Leon County, 

Florida. 

 

_________________________________ 
Patricia A. Draper, Arbitrator    

    Department of Business and 
Professional Regulation 
1940 North Monroe Street 
Tallahassee, Florida  32399-1030 
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 RIGHT OF APPEAL 
 

In accordance with Section 718.1255, Florida Statutes, a part y adversely affected by this final 

order may appeal from the order by filing, within 30 days of entry and mailing of the order, a 

complaint for trial de novo with a court of competent jurisdiction within the circuit in which the 

condominium is located.  This order does not constitute final agency and is not appealable to the 

district courts of appeal. 

 CERTIFICATE OF MAILING 

I HEREBY CERTIFY that a true and correct copy of the forego ing was mailed by U.S. mail, 

postage prepaid, to Julio A. Rodriguez, Esq., 13903 NW 67th Avenue, Suite 450, Miami Lakes, 

Florida 33014 and Carroll L. Payne, Esq., 6075 Southwest Sunset Drive, Suite 400, Miami, FL 

33143 this the 5th day of February 1998. 

 

_________________________________________ 
Patricia A. Draper, Arbitrator 


