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 STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
LOLA ROSS, HAROLD ROSS, and  
BERNARD ROSS, Co-Trustees under 
the provision of the LOLA ROSS  
LIVING TRUST U/A/D JANUARY 9,  
1998,   
 

Petitioners,  
 
v. Case No. 98-5153 
 
CLOISTER BEACH TOWERS  
ASSOCIATION, INC.,  
 

Respondent. 
______________________________________/ 
 

ORDER ON RESPONDENT’S MOTION TO DISMISS 

The respondent filed a motion to dismiss the petition on December 11, 1998.  The petition 

alleges that the association failed to properly conduct an election when it permitted Walter Waller, 

allegedly unqualified to hold a posit ion as director, to be elected to the board; acted improperly when 

the board voted to deposit its funds in an uninsured account; entered into a 5-year bulk cable contract 

in violation of the bylaws and failed to allow a vote to cancel the cable contract.  After several 

extensions of time, the petitioners filed their response to the motion on January 19, 1999. 

The motion contends that the claim involving the election of Walter Waller is moot or 

baseless because the association has provided the petitioners with a copy of Mrs. Lee I. Waller’s 

trust appointing Walter J. Waller, her husband, and Lee I. Waller as trustees, and an affidavit by 

Waller in which he avers that he is a co-trustee of his wife’s trust.  According to the motion, Mr. 

Waller is eligible to run and serve on the board, pursuant to the bylaws.  In response, the petitioners 

argue that the trust instrument is ambiguous; that it is not clear whether Mr. Waller is a trustee, or 
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only intended to serve as a successor trustee in the event of Mrs. Waller’s death, incapacity or 

resignation as co-trustee.  The condominium documents provide that where an entit y, such as a trust, 

owns the unit, all trustees of the trust are deemed to be members of the association so as to be 

eligible for board membership.  Despite the apparently ample information provided by the 

respondent to the petitioners, which seems to indicate that Mr. Waller is a trustee of his wife’s trust, 

the petitioners dispute this fact.  It would be error to dismiss the petitioners’ claim on the basis of 

Mr. Waller’s affidavit and the arbitrator’s analysis of the trust document without input from the 

parties.1 

The motion also contends that the claim concerning deposits of association monies in 

uninsured accounts, contrary to the association’s bylaws, is without basis because the petition does 

not claim that association funds are currently in an uninsured account.  The motion further contends 

that the funds have always been deposited in accounts that are “insured” within the meaning of the 

bylaws.  It is unnecessary to address these arguments because the arbitrator does not have 

jurisdiction over the claim.  Sect ion 718.1255(1), Florida Statutes (1997), which requires that certain 

disputes involving condominium associations and unit owners be submitted to arbitration before a 

case is filed in court, defines "dispute" as any disagreement between two or more parties that 

involves: 

(a)  The authority of the board of directors, under this chapter or 
association document to: 

1.  Require any owner to take any action, or not to take any 
action, involving that owner's unit or the appurtenances thereto. 

2.  Alter or add to a common area or element. 
(b)  The failure of a governing body, when required by law or an 
association document, to: 

1.  Properly conduct elections. 
2.  Give adequate notice of meetings or other actions. 
3.  Properly conduct meetings. 

                     
1 This claim is susceptible to summary disposition pursuant to Rule 61B-45.030, Florida Administrative Code, 
however.   
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4.  Allow inspection of books and records. 
 

"Dispute" does not include any disagreement that primarily involves 
title to any unit or common element; the interpretation or enforcement 
of any warranty; the levy of a fee or assessment, or the collection of 
any assessment levied against a party; the eviction or other removal 
of a tenant from a unit; alleged breaches of fiduciary duty by one or 
more directors; or claims for damages to a unit based upon the 
alleged failure of the association to maintain the commo n elements or 
condominium property. 

 
The board’s failure to properly invest or deposit funds does not fall within the failures cognizable 

under subsection (1)(b), above.  See MacClary v. Carlton Towers Condominium Association, Inc., 

Arb. Case No. 94-0355, Order on Petitioner’s Motion for Default (Oct. 18, 1994)(claim that 

association failed to deposit reserve funds into the reserve account is not a failure of the association 

included within the definition of “dispute”); Greenfield v. Park Place Owners Association, Inc., Arb. 

Case No. 95-0515, Final Order Dismissing Petition for Arbitration (March 12, 1996)(claim that 

association places excess funds in reserve accounts, in violation of IRS regulations, involves the 

financial operation of the association, and does not fall within the definition of “dispute”).  The fact 

that the petitioners frame the claim as a failure to properly conduct a meeting, which is typically 

within the arbitrator’s jurisdiction, does not transform the claim for jurisdictional purposes.  The 

petitioners claim that the meeting was improperly conducted because the board took action at that 

meeting that the petitioners allege is improper under the documents.  The petitioners seek an order 

requiring the association to keep its funds in an insured account, rather than an order requiring the 

association to conduct its meetings in a different manner; thus the claim invo lves matters beyond the 

arbitrator’s jurisdiction.  In addition, the claim involves the fiduciary duty owed by the directors.  

Newly amended Section 718.1255(1), Florida Statutes, specifically excludes claims of alleged 

breaches of fiduciary duty by one or more directors.  Therefore, this claim will be dismissed. 

The motion to dismiss also contends that the claim challenging the right of the association to 
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enter into a 5-year bulk cable television contract and alleging that the association failed to allow a 

vote to cancel the contract should be dismissed for failure to state a claim.  The respondent argues 

that the association has the statutory right to enter into a contract for bulk cable tel evision pursuant to 

Section 718.115, Florida Statutes, and that this right is not limited by the provision of the bylaws 

cited by the petitioners, which limits the terms of certain contracts entered into by the association.  

The petitioners have stated a legally sufficient claim regarding whether the board has the authority to 

enter into the cable television contract.  However, the claim is beyond the arbitrator’s jurisdiction.   

In Wisotsky v. Kingsley at Century Village Condominium 2, Inc., Arb. Case No. 94-0171, 

Final Order Dismissing Petition for Arbitration (July 12, 1994), the petition alleged that the 

association had entered into a bulk cable contract with Tele-Media in violation of agreements 

entered into previously and included in the offering circular.  The petitioner argued that bulk cable 

contracts entered into pursuant to Section 718.115, Florida Statutes, cannot abrogate or interfere with 

previously executed, legally binding contracts.  The arbitrator dismissed the peti tion, holding that the 

dispute primarily involved a contract entered into between the association and a third party, Tele-

Media, and that determination of contractual rights involving the association and a third party is not 

a dispute within the definition of Section 718.1255, Florida Statutes.  The same rationale was 

adopted in Kall v. Windward Cove Condominium Association, Inc., Arb. Case No. 96-0041, Final 

Order Dismissing Petition for Arbitration (March 29, 1996).  In Kall, the petitioner alleged that the 

association cancelled a master antenna system contract with one co mpany and entered into a contract 

with another company.  Apparently, the second company did not offer “premium” channels to all 

unit owners, but required the owners to pay an additional charge for the channels.  See also, Ingram 

v. Lime Bay Community Association, Inc., Arb. Case No. 94-0326, Final Order Dismissing Petition 

for Arbitration (Aug. 5, 1994)(authority of the arbitrator pursuant to s. 718.1255, F.S. does not 

extend to disputes alleging a violation of s. 718.3026, F.S.).  The disagreement in the instant case, 
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over whether the cable contract conflicts with the bylaws, is outside the jurisdiction of the arbitrator. 

  

The respondent further argues that the pet itioners have not alleged that the unit owners voted 

to cancel the cable contract at a special or regular meeting of the association, so that their claim that 

the board failed to put the issue of cable television on the agenda of a board of directors meeting is 

insufficient.  Section 718.115(1)(b), Florida Statutes, provides: 

1.  Any contract made by the board after the effective date hereof for 
a community antenna system or duly franchised cable television 
service may be canceled by a majority of the voting interests present 
at the next regular or special meeting of the association.  Any 
member may make a motion to cancel said contract, but if no motion 
is made or if such motion fails to obtain the required majority at the 
next regular or special meeting, whichever is sooner, following the 
making of the contract, then such contract shall be deem ed ratified for 
the term therein expressed.   
 

The petitioners have cited no provision of the documents or the Condominium Act that requires the 

association to place an item on the agenda for a meeting of the board of directors.  Moreover, 

Section 718.115(1)(b)1., above, provides that a majority of the voting interests present at a regular or 

special meeting of the association, not a meeting of the board of directors, may cancel a cable 

television contract.  The arbitrator notes that the bylaws for the association provide that the members 

may call a special meeting on their own.  Therefore, the claim that the association failed to properly 

conduct its meeting by failing to place the cable television matter on the agenda for the board of 

director’s meeting is deficient and will be dismissed.  

 Based on the foregoing, it is ORDERED: 

 1. The respondent’s motion to dismiss is GRANTED in part.  The petitioners’ claims 

involving the deposit of association funds and the cable televisio n contract are DISMISSED for lack 

of jurisdiction.  However, the petitioners may file an amendment of their claim that the association 

failed to properly conduct a meeting regarding the cable contract, if they can reframe the claim in 
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line with this order.  The remainder of the respondent’s motion is DENIED. 

 2. If the petitioners decide they wish to file an amended petition involving a unit owner 

meeting on the cable contract, the amendment must be filed within 20 days of the date of this order. 

 3. The respondent shall file an answer to the petition within 10 days of the date of this 

order.  The respondent is not required to answer paragraphs 17-30 of the petition as they relate to the 

cable contract or paragraphs 31-38 of the petition as they relate only to the claim regarding deposit 

of association funds.   

DONE AND ORDERED this 10th day of February 1999, at Tallahassee, Leon County, 

Florida. 

 

_________________________________ 
Patricia A. Draper, Arbitrator    

     Department of Business and 
Professional Regulation 
1940 North Monroe Street 
Tallahassee, Florida  32399-1030 
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Copies furnished to: 
 
Joseph M. Goldstein, Esq. 
P.O. Box 23800 
Ft. Lauderdale, FL 33307 
Attorney for petitioners 
 
John G. White, III, Esq. 
222 Lakeview Avenue, Suite 210 
West Palm Beach, FL 33401 
 
Keith Backer, Esq. 
136 E. Boca Raton Road 
Boca Raton, FL 33432 
Attorneys for respondent 
 


