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STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
THE POINTE AT PELICAN BAY II 
CONDOMINIUM ASSOCIATION, INC., 
 

Petitioner, 
 
v. Case No.  00-0922 
 
GARY P. WILTON, 
 

Respondent. 
__________________________________________/ 
 

SUMMARY FINAL ORDER 
 

On May 19, 2000, the petitioner, The Pointe At Pelican Bay II Condominium 

Association, Inc., filed a petition for arbitration naming Gary P. Wilton and Claudette 

Looker as respondents.  The petition alleges that the respondents placed a satellite dish 

antenna on the condominium common elements without the authorization of the board 

of directors, in violation of the declaration of condominium and 718.113(2), Florida 

Statutes.  As relief, the petition requests entry of an order requiring the respondents to 

remove the satellite dish antenna from the common elements of the condominium.   

On August 4, 2000, the case was abated pending the outcome of the Federal 

Communications Commission’s case involving the same parties; Respondent Gary P. 

Wilton initiated that case.  On August 28, 2000, the petitioner filed a copy of the FCC 

letter refusing to accept Wilton’s complaint for consideration.  The petitioner also filed a 

notice of change of address for Respondent Claudette K. Looker, and stated that 

Respondent Looker is no longer a unit owner.  On August 30, 2000, an order was 
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entered ending the abatement, dismissing Claudette Looker as a party, and requiring 

Respondent Wilton to file an answer.   

On September 14, 2000, Respondent Wilton filed an answer.  The respondent 

admits having installed a satellite dish on the common elements without the consent of 

the board.  However, he contends that the satellite dish is concealed and is on the 

roofing fascia exclusively serving his unit.  Webster’s New Collegiate Dictionary 416 

(1977) defines “fascia” in relevant part as the horizontal piece covering the joint 

between the top of a wall and the projecting eaves.  The condominium is made up of 

contiguous townhouses.  The respondent further contends that owners are entitled to 

use the common elements and common areas in accordance with the purposes for 

which they are intended and that satellite technology is intended to be placed on roofing 

fascia and roofing fascia is intended to accommodate dish devices.  The respondent 

denies that the placement of the dish constitutes a material alteration of the common 

elements.  Finally, the respondent asserts that the management company is engaging 

in discriminatory conduct and is attempting to selectively enforce the documents. 

 The respondent argues, in essence, that the fact that the condominium is made 

up of contiguous townhouses makes the roof either a part of his unit or a limited 

common element as opposed to a part of the common elements.  Section 5.2(A)(2) of 

the declaration defines the upper boundary of the unit as “the horizontal plane of the 

unfinished lower surface of the ceiling of the unit.”  Therefore, the roof is clearly not a 

part of the respondent’s unit.  Section 7.1 of the declaration defines common elements 

as all portions of the condominium property not included within the units.  Therefore, the 

roof and fascia are parts of the common elements.   
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The next issue is whether the roof constitutes a limited common element.  

Section 8.1 of the declaration provides that certain of the common elements have been, 

or may be, designated as limited common elements, reserved for the use of a particular 

unit or units, to the exclusion of other units.  Section 8.1 goes on to list garages, 

driveway parking areas, air conditioning and heating equipment which exclusively 

serves a given unit, and “others” as limited common elements. The final category, 

“others”, is described in more detail in Section 8.1(C) as follows: 

(C) Others.  Any part of the common elements that is 
connected to and exclusively serves a single unit, and is 
specifically required in Section 11 of this Declaration to be 
maintained, repaired or replaced by, or at the expense of the 
unit owner shall be deemed a limited common element, 
whether specifically described above or not. (Emphasis 
Added).  

 
Section 11.2 lists the areas for which unit owners are responsible for maintenance, 

repairs, and replacements.  That section does not include the roof or the fascia; 

therefore, they are not limited common elements.  Based upon the foregoing, the roof 

and fascia are neither part of the respondent’s unit nor part of the limited common 

elements. 

Section 718.113(2), Florida Statutes, prohibits material alterations or additions to 

the common elements except in the manner provided in the declaration.  Section 11.5 of 

the Declaration of Condominium provides: 

11.5 Alteration of Units or Common Elements by Unit 
Owners.  No owner shall make or permit the making of any 
material alterations or substantial additions to his or her unit, 
limited common elements or the common elements, or in 
any manner change the exterior appearance of any portion 
of the Condominium, without first obtaining the written 
approval of the Board of Directors, which approval may be 
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denied if the Board of Directors determines that the 
proposed modifications or alterations would adversely affect, 
or in any manner be detrimental to, the condominium in part 
or in whole.  Any glass, screen, curtain, blind, shutter, 
awning, or other modifications, additions or installations 
which may be installed where visible from outside the unit, 
are subject to regulation by the board of Directors.  No 
owner may alter the landscaping of the common elements in 
any way without prior Board approval.  The board of 
Directors may revoke or rescind any approval of an 
alteration or modification previously given, if it appears that 
the installation has had unanticipated, adverse effects on the 
Condominium. 

 
The declaration, as quoted above, delegates approval authority to the board for material 

alterations or additions to the common elements.  The court in Sterling Village Condo., 

Inc. v. Breitenbach, 251 So. 2d 685, 687 (Fla. 4th DCA 1971), held that as applied to 

buildings, the phrase material alteration or addition means "to palpably or perceptively 

vary or change the form, shape, elements, or specifications of a building from its original 

design or plan, or existing condition, in such a manner as to appreciably affect or 

influence its function, use, or appearance.”   

Whether the placement of a satellite dish on the common elements constituted a 

material alteration was addressed in Misty Lake South Condo. Assn., Inc. v. Caron, Arb. 

Case No. 94-0113, Summary Final Order (April 28, 1995).  In that case, the arbitrator 

held that where the declaration of condominium prohibited alterations to the common 

elements without board approval, a unit owner’s installation of a satellite dish on the 

common elements without board approval constituted a violation of the documents.  The 

arbitrator further wrote “[t]here can be no doubt but that the addition of the satellite dish 

to the common elements adjacent to the Respondent's unit constitutes a material 

alteration or change to the common elements prohibited by section 23.06 of the 
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declaration except with the consent of the board of administration.”  Bay Hill Village 

Club Condo. Assn., Inc. v. Farah, Arb. Case No. 93-0255, Final Order (June 19, 1995), 

held that the installation of a satellite dish constituted an alteration or improvement 

requiring compliance with the procedures for such set forth in the condominium 

documents.  When applying the foregoing authorities to the facts of the present case 

there can be no doubt that the addition of the satellite dish to the roofing fascia (which is 

a part of the common elements) constitutes a material alteration or change to the 

common elements.  Accordingly, the addition of a satellite dish to the roofing fascia is 

prohibited by Section 11.5 of the declaration except with the consent of the board of 

administration. 

As to respondent’s assertion that the dish is concealed, there is no requirement 

that an alteration be immediately visible to constitute a material alteration.  The 

arbitrator in Sabal Chase Condo. Assn., Inc. v. Summers, Arb. Case No. 98-3846, 

Summary Final Order (June 25, 1998), addressed this issue.  She reasoned: 

Respondent’s argument that because the new air 
conditioning line is not visible, the alteration is not material, 
is without merit. . . .  

Respondent’s interpretation of “material alteration” 
would inevitably lead to the conclusion that unit owners 
could materially alter the common elements as long as they 
hid the alteration.   Unit owners would have free reign to alter 
the common elements, despite potentially disastrous results, 
as long as the alteration was concealed.  Plumbing and 
electrical wiring within the condominium’s walls could be 
altered, for example, if the wall was patched following the 
alteration.  Such a result is untenable.  

 
Therefore, this argument is stricken. 
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The respondent further contends that owners are entitled to use the common 

elements and common areas in accordance with the purposes for which they are 

intended and that satellite technology is intended to be placed on roofing fascia and 

roofing fascia is intended to accommodate dish devices.  This argument misses the 

mark.  Nevertheless, the purpose of a roof and fascia is to shelter the building rather 

than to support satellite dishes.  Unit owners are indeed permitted to use the common 

elements; however, they are required to do so in compliance with the condominium 

documents.  The documents require board approval to install a satellite dish on the roof, 

which the respondent did not obtain. 

The respondent asserts the affirmative defense of selective enforcement.  In 

support thereof, the respondent states that other unit owners have, without board 

permission or objection, altered the common elements by the placement of visually 

clashing pots, potted plants, benches, shoewear cleaning devices, garden hose 

devices, non-matching ceramic tiles, flags etc.  The respondent further contends that 

businesses and providers of electronic services have been allowed to place commercial 

signs without prior permission or objection from the board. Selective enforcement 

involves the failure of an association to enforce the condominium documents in other 

instances bearing sufficient similarity to the instant case to warrant the conclusion that it 

is discriminatory, unfair, or unequal to permit the association to enforce the restriction in 

the present case.  Oceanside Plaza Condo. Assn., Inc. v. Salussolia, Arb. Case No. 96-

0384, Order Striking Certain Defenses (September 4, 1996).  The burden of proving an 

affirmative defense is on the party asserting it.  Mercede v. Mercede Park Italian 

Restaurant, Inc., 392 So. 2d 997 (Fla. 4th DCA 1981).  The respondent has failed to 
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assert the existence of any other satellite dish or similar device on the common 

elements, without board approval against which the association has failed to take 

enforcement action; thus, the defense of selective enforcement is stricken. 

 Finally, the respondent argues: 

This association should not be allowed to arbitrarily or 
selectively discriminate against the product (satellite dish), 
any business, or us as unit owners.   

This position is supported by prior State of Florida 
case arbitration (Burton Sussman v. Escondido Community 
Association, State of Florida Board of Condominiums, 93-
0256).  

 
The respondent’s reliance on Sussman is in error.  The Final Order issued in that case 

was a result of a settlement agreement reached by the parties in that case and is 

without precedential value. 

The respondent admits installing and maintaining a satellite dish on the roof of 

the building, which is a part of the common elements, without board approval.  By 

installing and maintaining the satellite dish on the roof, the respondent has violated 

Section 11.5 of the declaration of condominium.  The respondent has offered no viable 

defense that would bar the association’s enforcement effort. 

 Therefore, it is ORDERED: 

1. The relief requested by the association is GRANTED. 

2.  Within thirty days of the date of entry of this order, the respondent shall 

remove the satellite dish from the roof of the condominium building.  All wiring and other 

items used in connection with the operation or placement of the dish shall also be 

removed.  The respondent shall restore the area to its prior condition; failing which, the 
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association may remove the dish, restore the area and bill the cost of removal and 

restoration to the respondent. 

DONE AND ORDERED this 12th day of January 2001, at Tallahassee, Leon 

County, Florida. 

________________________________
_ 

Cassandra Pasley, Arbitrator 
Arbitration Section 
Department of Business and 
   Professional Regulation 
1940 North Monroe Street 
Tallahassee, Florida 32399-1029 

RIGHT TO TRIAL DE NOVO 

PURSUANT TO SECTION 718.1255, FLORIDA STATUTES, THIS DECISION 
SHALL BE BINDING ON THE PARTIES UNLESS A COMPLAINT FOR TRIAL DE 
NOVO IS FILED BY AN ADVERSELY AFFECTED PARTY IN A COURT OF 
COMPETENT JURISDICTION IN THE CIRCUIT IN WHICH THE CONDOMINIUM IS 
LOCATED WITHIN 30 DAYS OF THE DATE OF MAILING OF THIS ORDER.  THIS 
FINAL ORDER DOES NOT CONSTITUTE FINAL AGENCY ACTION AND IS NOT 
APPEALABLE TO THE DISTRICT COURTS OF APPEAL. 
 
 

ATTORNEY’S FEES 
 

As provided by s. 718.1255, F.S., the prevailing party in this proceeding is 
entitled to have the other party pay its reasonable costs and attorney’s fees.  Rule 61B-
45.048, F.A.C., requires that a party seeking an award of costs and attorney’s fees must 
file a motion seeking the award not later than 45 days after rendition of this final order.  
The motion must be actually received by the Division within this 45-day period and must 
conform to the requirements of rule 61B-45.048, F.A.C.  The filing of an appeal of this 
order does not toll the time for the filing of a motion seeking prevailing party costs and 
attorney’s fees.  

 
 

CERTIFICATE OF MAILING 

 I hereby certify that a true and correct copy of the foregoing was mailed by U.S. 

mail, postage prepaid, to Robert E. Murrell, Esquire, Samouce, Murrell & Francoeur, 
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P.A., 800 Laurel Oak Drive, Suite 300, Naples, FL 34108; Gary P. Wilton, 535 Via 

Veneto, Apartment 202, Naples, FL 34108 and Claudette K. Looker, 8930 Colonnades 

Court, E621, Bonita Springs, FL 34135, this 12th day of January 2001. 

 

 

__________________________
____ 

Cassandra Pasley, Arbitrator 


