
 1 

STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
THE ISLANDIA CONDOMINIUM ASSOCIATION, INC., 
 

Petitioner, 
 
v. Case No.  96-0261 
 
JOSE AMAYA, CECILIA AMAYA, GERMAN 
AMAYA, ROSE T. LOUIS, YAKOV BENLEVY, 
DIANN GERONEMUS, ELEAZAR PENA, MARICELA 
PENA, DANIEL VERMUT AND SUSAN VERMUT1, 
 

Respondents. 
__________________________________________/ 
 

SUMMARY FINAL ORDER 

This summary final order is entered pursuant to Rule 61B-45.030, Florida Administrative 

Code, which provides that the arbitrator shall summarily enter a final order if no disputed issues 

of material fact exist. 

The association (petitioner) filed a petition for arbitration requesting that the arbitrator 

enter an order requiring the above-named unit owners (respondents) to comply with the 

association’s request that all unit owners vacate the building for the purpose of allowing a pest 

control service to tent-fumigate building 15 for termites.  

The tent fumigation was required by the pest control company as a prerequisite to issuing 

a termite warranty. 

 The undisputed facts are as follows: 1) Jose Amaya, Cecilia Amaya, German Amaya, 

Rose T. Louis, Diann Geronemus, Eleazar Pena, Maricela Pena, Daniel Vermut, and Susan 

                                                
1 Lincoln Simoes is no longer a unit owner; therefore, he is dropped as a party in this proceeding pursuant 
to Section 718.1255(1), Florida Statutes. 
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Vermut are unit owners of the subject condominium, residing in building 15; 2) the association 

bears responsibility for a community consisting of 47 condominiums, each housed in a separate 

building; 3) the condominium property and the entire community have a history of termite 

infestation; 4) building 15 was fumigated for termites in 1986; 5) the association and Orkin pest 

control previously entered into a contract for the purpose of providing termite protection services 

and a termite warranty for building 15; 6) at the present time, building 15 is not covered by a 

termite warranty; 7) Orkin pest control wrote a letter to the association stating that it “will only 

issue a repair guarantee with a tent fumigation;” 8) in order for Orkin pest control to tent 

fumigate the building, the unit owners must vacate their units; 9) the respondents refused to 

vacate the building or to turn over keys to their units to allow the tent fumigation to proceed. 

Maintenance of the common elements is the responsibility of the association.  Section 

718.113(1), Florida Statutes.  Section 718.111(3), Florida Statutes, provides in pertinent part: 

(3) POWER TO MANAGE CONDOMINIUM PROPERTY AND 
TO CONTRACT, SUE, AND BE SUED.—The association may 
contract, sue, or be sued with respect to the exercise or nonexercise 
of its powers.  For these purposes, the powers of the association 
include, but are not limited to, the maintenance, management, and 
operation of the condominium property. 
 

Section 718.111(5), Florida Statutes, provides: 

(5) RIGHT OF ACCESS TO UNITS.—The association has the 
irrevocable right of access to each unit during reasonable hours, 
when necessary for the maintenance, repair, or replacement of any 
common elements or of any portion of a unit to be maintained by 
the association pursuant to the declaration or as necessary to 
prevent damage to the common elements or to a unit or units.   

 
Article XIV of the declaration of condominium provides, in part: 

XIV—MAINTENANCE AND REPAIRS  

a.  By Unit Owners 
The responsibilities of a Unit Owner . . . are as follows: 
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* * * 
6.  To recognize that any officer of the Association or any agent of 
the Board shall have the irrevocable right to have access to each 
unit from time to time during reasonable hours as may be 
necessary for inspection, maintenance, repair or replacement of 
any Common Element or Limited Common Element therein or 
accessible therefrom, or access at any hour to make emergency 
repairs therein necessary to prevent serious damage to the 
Common Elements or Limited Common Elements or to another 
Unit or Units. 

 
In exercising its authority under the statute and governing documents, a board of directors 

has a duty of reasonable supervision, which requires it to exercise ordinary care and diligence in 

the performance of its responsibilities.  Its decisions are presumed correct absent a showing of 

mismanagement, fraud, or a breach of trust.  The judicial hesitance to supplant a board's business 

decision with a judicial one is known as the "business judgment rule."  See, Raska v. The 

Fountains of Ponte Vedra, Inc., Arb. Case No. 93-0364, Order (Jan. 21, 1994) [citing 

International Insurance v. Johns, 874 F.2d 1447, 1458 (11th Cir. 1989):  "The rule's essential 

premise is that absent any wrongdoing, the board's business decisions should not be a fodder for 

in-depth ex post legal scrutiny."]  It has been held that when a board acts to effectuate repairs it 

may, acting within its business judgment, choose a method of repair which requires the unit 

owners to vacate their units.  Brickell Town House Association, Inc. v. Del Valle, et al., Arb. 

Case No. 95-0133, Final Order (Sept. 12, 1995), Order on Motion for Rehearing (Dec. 6, 1995). 

On the basis of the foregoing, it is clear that the association’s request that the unit owners 

vacate their units to permit tenting was proper under the association’s obligation to maintain the 

condominium property.  The unit owners raised a number of defenses, primarily jurisdictional, in 

two motions to dismiss, which were denied in orders entered December 12, 1996, and February 

21, 1997.  Those orders are incorporated herein by reference. 

The unit owners raised additional defenses, as follows: 
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1) The petitioner is estopped from forcing the respondents 
to vacate their units in this case because: 

(i)  The petitioner is now attempting to obtain a new termite 
service contract and warranty with Orkin Exterminating Company 
at a discounted group rate despite having received funds from unit 
owners in the form of an assessment at a prior time for the purpose 
of maintaining such services and warranty; 

(ii)  The petitioner is requesting determination of issues in 
this case because the petitioner has negligently and/or willfully 
failed to maintain an existing contract and warranty for termite 
protection despite having previously assessed unit owners for such 
services; 

(iii)  The petitioner has misappropriated funds previously 
obtained from unit owners for the purpose of maintaining an 
existing termite contract and warranty and is now attempting to 
force respondents to vacate their units in order to obtain new 
assessment funds for payment of a new termite contract and 
warranty; 

(iv)  The respondents paid assessment funds to the 
petitioner to maintain a previous termite contract and warranty, and 
relied upon the petitioner to maintain such protection.  To require 
the respondents to now vacate their units in order to allow the 
petitioner to obtain a new termite contract and warranty would be 
to the extreme detriment of the respondents. 

(2)  The respondents contend that the petitioner has 
committed fraud in this case.  Specifically, the petitioner 
knowingly and voluntarily assessed unit owners for a termite 
service contract and warranty in 1993 or earlier.  See Exhibit “B” 
attached hereto and made a part hereof consisting of minutes of a 
Board of Directors’ meeting at Islandia Condominium Association, 
Inc., reflecting a special assessment for termite protection and a 
warranty at that time.  The petitioner induced the respondents and 
unit owners to rely on such action, and the respondents and unit 
owners did rely to their detriment.  Specifically, unit owners paid 
the assessment to the petitioner for the purpose of having the 
petitioner maintain termite protection and warranty, however, the 
petitioner has now again assessed unit owners for a termite 
contract and warranty and has failed to use assessment funds 
previously collected as promised and required.  The previously 
collected assessment funds apparently have been intentionally 
misused and misappropriated. 

(3)  During prior tenting for termites at Islandia 
Condominium Association, the petitioner and Orkin Exterminating 
Company were negligent with regard to failing to reasonably 
insure that the condominium units being tented were locked and 
secured.  Additionally, a small explosion occurred in a 
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respondent’s unit when the property was treated by Orkin 
Exterminating Company in 1986.  The petitioner and/or Orkin 
Exterminating Company are not capable of adequately securing 
and safeguarding the respondents’ property and the petitioner 
should not consequently be allowed to force the respondents to 
provide a key to Orkin Exterminating Company or to vacate their 
premises for treatment by Orkin Exterminating Company. 

(4)  By failing to maintain previously obtained termite 
protection and warranty for the respondents’ building, the 
petitioner has waived its right to force respondents to vacate the 
respondents’ building at this time in an attempt to remedy such 
failure. 

(5)  The petitioner has admitted that the respondents’ 
building is not currently infested with termites and consequently 
this matter is moot; therefore, the petition must be dismissed. 

(6)  The action taken by the petitioner in this case was and 
is unlawful, negligent and/or willful, and the petitioner shall not 
benefit from such improper action. 

(7)  The respondents contend that the petitioner failed to 
obtain requisite bids for the work to be performed pursuant to the 
petition in this case. 

 
In the view of the arbitrator, the unit owners have not alleged facts which, if accepted as 

true, would constitute defenses sufficient to compel an order denying the association the relief 

requested.  The association requests as relief that the unit owners be required to allow their units 

to be tented.  With regard to the allegation that the unit owners were assessed in 1993 or before 

for the same work now being contemplated, the arbitrator notes that the minutes from the August 

25, 1993, meeting, which the unit owners have attached to their answer, recite in pertinent part as 

follows: 

Termites:  Assessments for the buildings which have already been 
tented will be out shortly.  This is an insurance policy so if there is 
ever damage caused by termites in a building, the termite company 
will re-tent the buildings at no cost. . . . 
 

There is, however, no allegation that building 15, the building here at issue, was tented in 1993; 

in fact, according to the unit owners, the building was last tented in 1986.   Therefore, the 

minutes do not establish that there was an assessment in 1993 in connection with a termite policy 
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for building 15.  It is clear, nevertheless, that the policy which covered building 15 lapsed at 

some point subsequent to 1986, as acknowledged in a proposed exhibit submitted by the 

association, which is a letter from its attorney dated June 11, 1996, to the unit owners’ counsel: 

Although you correctly point out the guarantee existed in 1986, 
due to a lapse in the payment of premiums and a number of years 
subsequent to 1986, the guarantee expired which necessitates the 
need to tent the buildings at this time. 
 

No specific facts have been alleged, or proposed exhibits proffered, which support the unit 

owners’ hypothesis that the lapse was somehow due to wrongdoing on the part of the association, 

as their answer suggests.  Nor have specific facts been alleged which support the hypothesis that 

the unit owners have been somehow overcharged or over-assessed for termite protection.  While 

the association allowed the coverage to lapse, it would be absurd to punish the association by 

preventing it from correcting this situation, as it now seeks to do by securing a termite guarantee, 

which requires that the building be tented. 

 The unit owners further assert that the issue is moot because the building is not currently 

infested with termites.  The lack of present infestation, however, would not defeat the 

association’s right of access to units for pest control.  In Village on the Green Condo. II Assn., 

Inc. v. Knaus, Arb. Case No. 94-0394, Final Order (April 7, 1995), the unit owner would not 

allow the association access to the interior of his units to treat for termites.  The pest control 

vendor then notified the board that it would not warrant certain areas that had not been treated.  

The unit owner argued, in part, that the association had not shown any need for pest control 

treatment because it did not show any infestation of termites in his unit.  The arbitrator refused to 

substitute her judgment for the board’s as to the best method of pest control, and held that the 

board had statutory authority to enter Knaus’s units for the purpose of treating the common 

elements for termites.  Similarly, in the present case, it would be inappropriate for the arbitrator 



 7 

to substitute his judgment for that of the association’s board regarding its choice of vendor or 

method of pest control in carrying out the board’s duty to maintain the condominium property.  

In addition, there are no specific facts alleged which would demonstrate that the board has acted 

inappropriately in acting to safeguard the entire community for which the association bears 

responsibility, which consists of 47 condominiums, each in a separate building, one of which is 

building 15. 

 The remaining concern raised by the unit owners’ defenses is that there is risk of some 

mishap or loss of property and personal belongings if the tenting is allowed to proceed.  This 

concern, however, does not outweigh the risk if tenting is not accomplished and the building 

remains vulnerable to termite infestation and considerable and costly damage.  The association, 

in its answer to an interrogatory, has set forth the security measures followed in connection with 

the tenting procedure: 

During the tenting of the buildings for termite treatment, 
the procedures which are followed in order to safeguard the units’ 
property and any other living things within the unit are set forth in 
the fumigation checklist which is contained on Exhibit “4” to the 
petition for arbitration2. 

The specific procedure with respect to gaining access to the 
units is that the unit owners provide the keys to the unit to the 
Orkin representative at sometime prior to or at the time of their 
arrival.  When the Okin representative arrives the entire tenting 
procedures takes approximately four hours, weather permitt ing.  
Upon conclusion of the project, the Orkin representative locks the 
keys which the unit owners provided to enter the units. 

Also, during the time period that the unit owners are away 
from their unit, the association provides security services with 
instructions for extra monitoring.  The present security company is 
Vanguard Security. 

In addition, Orkin has appropriate insurance [to] cover such 
losses.  The association also has insurance coverage. 

                                                
2 The checklist provides that all living things and all valuables are to be removed from the unit before the 
fumigation; food, beverages and drugs are to be sealed in plastic bags; and heat sources are to be turned 
off. 
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The individual responsible for maintaining the keys to the 
units being tented is the Orkin representative.  In this case, that 
person is believed to be Sean Cronin.    

 
The above precautions are deemed by the arbitrator to be reasonably constituted to prevent loss 

or mishap.   

Based on the foregoing, it is therefore ORDERED: 

1.  The unit owners/respondents shall permit the association to tent building 15 and shall 

fully cooperate with said tenting by vacating the building. 

2.  Because Yakov Benlevy’s copy of the arbitrator’s previous order was returned by the 

post office, the petitioner shall effect personal service of this order upon him and file a return of 

service with the arbitrator.  If he is no longer a unit owner in The Islandia Condominium 

Association, Inc., the petitioner shall immediately so inform the arbitrator, and Mr. Benlevy need 

not be served.  

DONE AND ORDERED this 21st day of May, 1999, at Tallahassee, Leon County, 

Florida. 

________________________________ 
Tyler Powell, Arbitrator 
Department of Business and 
    Professional Regulation 
1940 North Monroe Street 
Tallahassee, Florida  32399-1030 
 

 RIGHT TO TRIAL DE NOVO 
 

In accordance with Section 718.1255, Florida Statutes, a party adversely affected by this 
final order may appeal from the order by filing, within 30 days of entry of the order, a complaint 
for a trial de novo with a court of competent jurisdiction within the circuit in which the 
condominium is located.  This order does not constitute final agency action and is not appealable 
to the district courts of appeal. 

 
CERTIFICATE OF MAILING 
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I HEREBY CERTIFY that a true and correct copy of the foregoing was sent by U.S. 

mail, postage prepaid, this 21st day of May, 1999, to: 

Ronald E. D’Anna, Esq. 
Mattlin & McClosky 
2300 Glades Rd., Ste. 400 East Tower 
Boca Raton, FL 33431 
Attorney for petitioner 
 
 
 
 
 
Jose Amaya, Cecilia Amaya 
and German Amaya 
841 N.W. 81st Way 
Plantation, FL 33324 
Respondents 
 
Rose T. Louis 
837 N.W. 81st Way 
Plantation, FL 33324 
Respondent 
 
Diann Geronemus 
833 N.W. 81st Way 
Plantation, FL 33324 
Respondent 
 
Eleazar Pena and Maricela Pena 
831 N.W. 81st Way 
Plantation, FL 33324 
Respondents 
 
Daniel Vermut and Susan Vermut 
P.O. Box 16300 
Plantation, FL 33318 
Respondents 
 

   _________________________ 
Tyler Powell, Arbitrator 

 


