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 STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
JESUS MARTINEZ,  
 

Petitioner, 
 
v. Case No. 99-0375 
 
ISLANDS MARTINIQUE CONDOMINIUM 
ASSOCIATION,      
 

Respondent. 
_______________________________________/ 
 

SUMMARY FINAL ORDER 
 

This order is entered pursuant to Rule 61B-45.030, Florida Administrative Code, which 

permits the arbitrator to enter a summary order where there are no disputed issues of material fact. 

On February 16, 1999, Jesus Martinez (petitioner) filed a petition for arbitration against 

Islands Martinique Condominium Association (respondent or association).  The petition alleges that 

the association is required to repair a freon leak in the common element air-conditioning conduit that 

serves the petitioner’s unit.  According to the petition, the petitioner’s air-conditioner does not work 

because there is a leak in the conduit; the association contends the petitioner is responsible for any 

repairs.  Repair of the leak might require opening up the roof and common element walls in the five 

units above the petitioner’s unit.   

The association filed a motion to dismiss the petition alleging that the arbitrator did not have 

jurisdiction over the dispute.  The motion was denied by order entered March 19, 1999, which order 

is incorporated into this final order by reference. 

The petitioner purchased his apartment in January 1997 and began having problems with the 

air-conditioner in the summer of 1997.  He replaced the air-conditioner thermostat and compressor.  
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In the summer of 1998, he still had problems with the air-conditioner.  L/C Appliances investigated 

and determined that a leak of freon existed in the conduit running from the compressor, located on 

the roof of the building in which the petitioner’s unit is located, and down six stories to the 

petitioner’s unit.  The company further indicated that correcting the problem was a “major job” 

involving opening large holes in the roof of the building and in the units above the petitioner’s unit.  

After the petitioner contacted the association’s management company regarding the problem, the 

association hired Airspeed Air Condit ioning & Appliance Service to invest igate.  Airspeed indicated 

in a letter to the petitioner that replacing the lines from the compressor on the roof to his unit would 

involve possibly tearing out 6 walls from the roof to the fourth floor of the building (if the leak were 

found in the line in the first wall torn out, the remaining walls would not need to be torn out) and that 

“this is one of the worst problems you could have with a unit.”   

The manager described the problem in a December 21, 1998 letter to the petitioner: 

I have enclosed a very “amateur” sketch of the central chase that 
holds 18 lines, two (2) for each unit in the “11” stack.  Each unit has 
two (2) lines going from the air handler in their apartment to the 
compressor on the roof.  I hope that this drawing gives you a better 
understanding of the reason that the leak in your freon line is your 
responsibility to replace.  It also will make more sense to you that you 
are the only one in your stack that has a leak in the air conditioning 
freon line.   

 
The parties recognize that it is the association’s responsibility to maintain and repair the 

common elements.  In addition, Section 718.113, Florida Statutes, provides that “[m]aintenance of 

the common elements is the responsibility of the association.”  However, the parties disagree as to 

whether the air-conditioning conduit that serves only the petitioner’s unit constitutes a part of the 

common elements.  Thus, the question presented is one of construction of the condominium 

documents and the Condominium Act. 

Article III, Section 2 of the declaration provides in pertinent part as follows: 
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(d) All conduits and wires to outlets, and all other utilities lines to 
outlets, regardless of location, constitute parts of the common 
elements. 
 

Article III, Section 2 defines “unit” as follows: 

(a) Each apartment has as its boundary lines the interior finished 
surfaces of the ceilings, floors and perimeter walls.   
 

The petitioner argues that the air-conditioning conduit in question is a common element 

because it is not within his unit.  The petitioner relies on the definition of unit contained in the 

declaration and Sections 718.103(7) and 718.108, Florida Statutes (1997),  which define common 

elements as the “condominium property which is not included within the units.”  The  petitioner 

further relies on Section 718.108(1)(d), Florida Statutes, which provides that “[c]ommon elements 

includes within its meaning . . . [t]he property and installat ions required for the furnishing of utilities 

and other services to more than one unit or to the common elements.”   

The association argues that the damaged air-conditioning element is a “pipe” and not a 

“conduit or wire to an outlet” or a “utility line to an outlet” and is therefore not a common element.  

Further, it argues that Section 718.108(1)(d) should not be applied to the air-conditioning conduit 

because it does not serve “more than one unit;” rather, it only serves the petitioner’s unit.  In support 

of its position the association cites the definition of “utility” contained in Webster’s Dictionary 

(Deluxe Second Edition 1983): 

4. something useful to the public, especially the service of electrical 
power, gas, water, telephone, etc. 

 
 The arbitrator rejects the association’s analysis.  First, “conduits and wires to outlets, and all 

other utilities lines” as used in the declaration is construed to include air-conditioning conduits. 

“Conduit” is defined as a “channel or pipe for conveying water or other fluids.”  The American 
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Heritage Dictionary (1991).  The substance which is leaking, freon, is found in a liquid state.1 

Second, the structure carrying the freon is also commonly known as an air-conditioning conduit in 

addition to being known as a duct.2  This common sense application of the terms involved seems to 

have been adopted by the drafters of the declaration as the declaration defines “utility services” to 

include air-conditioning.  Both parties overlooked Article I, Section 5(h) of the declaration which 

provides in pertinent part: 

Utility services as used in the Condominium Act and construed with 
reference to this Condominium, and as used in the Declaration and 
By-Laws, shall include, but not be limited to, electric, power, gas, hot 
and cold water, heating, refrigeration, airconditioning (sic), 
garbage and sewage disposal.  (Emphasis supplied). 
 

The arbitrator is unable to find the specific term “utility services” used in the declaration; thus the 

term seems to have no other application than to the term “utilities lines” used in Article III, Section 

2.  Applying this definition to Article III, Section 2, which provides that “all . . . utilities lines . . . 

constitute parts of the co mmon elements” requires a determinat ion that the association is responsible 

for the air-conditioning conduits serving the petitioner’s unit. 

The definition may also apply to Section 718.108(1)(d), Florida Statutes, which provides that 

common elements includes “[t]he property and installations required for the furnishing of utilities 

and other services to more than one unit or to the common elements.”  (Emphasis supplied).   

Finally, it seems extraordinarily unreasonable for an individual unit owner to be responsible 

for maintaining air-conditioning conduits within the common elements and that traverse several 

levels of the building, absent some clear expression of responsibility in the documents.  Some 

troubling aspects of such a proposit ion immediately come to mind.  For example, how would the unit 

                     
1  Freon is a trademark for any of various nonflammable gaseous or liquid fluorocarbons that are used mainly as 
working fluids in refrigeration and air conditioning and as aerosol propellants.  The American Heritage Dictionary 
(1991). 
2  In fact, duct is defined in The American Heritage Dictionary as a “tubular passage through which a substance, 
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owner desiring to do the work obtain the permission or cooperation of other unit owners whose units 

would be affected by the work or whose units might need to be accessed for the work to be 

performed?  How would the associat ion ensure that the work is done properly and does not endanger 

the structure of the building itself or damage other lines and conduits serving the building?3   

Accordingly, it is determined that the association is responsible for the repairs to the air-

conditioning conduits running from the rooftop of the building to the petitioner’s unit.   

Based on the foregoing, it is ORDERED: 

Within 30 days from the date of this order, the association shall complete repairs to the air-

conditioning conduits serving the pet itioner’s unit.  The associat ion shall be responsible for the entire 

cost of said repairs. 

                                                                  
especially a fluid, is conveyed.”   
3  Section 718.113(3), Florida Statutes, prohibits an owner from “do[ing] anything . . . on the common elements 
which would adversely affect the safety or soundness of the common elements . . .” 
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DONE AND ORDERED this 15th day of June 1999, at Tallahassee, Leon County, Florida. 

 

_________________________________ 
Patricia A. Draper, Arbitrator    

     Department of Business and 
Professional Regulation 
1940 North Monroe Street 
Tallahassee, Florida  32399-1029 
 
 

 
RIGHT OF APPEAL 

 
In accordance with Section 718.1255, Florida Statutes, a party adversely affected by this final 

order may appeal from the order by filing, within 30 days of entry and mailing of the order, a 
complaint for trial de novo with a court of competent jurisdiction within the circuit in which the 
condominium is located.  This order does not constitute final agency action and is not appealable to 
the district courts of appeal. 

 
 

 CERTIFICATE OF MAILING 

I HEREBY CERTIFY that a true and correct copy of the forego ing was mailed by U.S. mail, 

postage prepaid, to Jesus Martinez, 1893 So. Ocean Drive, Apt #411, Hallandale, FL 33009 and Eric 

M. Glazer, Esq., Corporate Place, Eighth Floor, Hallendale, FL 33009 this the 15th day of June 

1999. 

 

_________________________________________ 
Patricia A. Draper, Arbitrator 

 


